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Abstract

In the search for optimal ways of improving the
normative foundations and organizational-legal
forms of human rights protection, the problem of
institutional support of relevant processes is
actualized. The protection of human rights is
inherently linked to all public-power structures
of the mechanism of state power and is possible
only in the context of optimal implementation of
the principles of the rule of law, separation of
powers, democratic, social, rule of law. In
Ukraine, in the context of constitutional
modernization, the problem of improving the
organizational-legal mechanism of human rights
protection remains urgent. For this purpose, the
Institute of the Ombudsman operates in Ukraine.
Its implementation fully meets the tendencies
existing in the modern democratic world and is a
reaction to those conflicts and contradictions that
exist in the field of human rights protection.
Nevertheless, the social insecurity of certain
sections of the population (children, pensioners,
persons with disabilities, servicemen, migrants,
internally displaced persons, ethnic minorities,
persons belonging to the LGBTI community,
entrepreneurs, patients and other categories of
citizens) is an indicator of the relevance of the
problem and the functioning of national human
rights protection mechanisms, including the
strengthening of the relevant oversight functions
of the Ombudsman. The subject of the research
is the problems of reception in the constitutional
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AHoTanis

B ymoBax mOIIyKy ONTHMAaJIbHHX IIUISXIB
YIOCKOHAJIEGHHS  HOPMaTHBHHX  3acaj  Ta
OpraHizalifHO-TIpaBOBHX (OPM 3aXHCTy IIpaB
JIFOTMHU aKTyami3y€eThCs npobiema
IHCTHTYHOiHHOTO  3a0e3meueHHs  BiAMOBITHUX
mponeciB.  3aXWUCT MpaB  JIIOAWHK IMaHEHTHO

MOB’si3aHUI 3 yciMa  IyONiYHO-BIAJHUMH
CTPYKTYpaMH MEXaHi3My JepiKaBHOI BIaaM Ta
MOXIIMBHH JIMIIE Yy KOHTEKCTI ONTHMaJIbHOI
peanizalii NPHUHIMIIIB BEPXOBEHCTBA IIpaBa,
MOy  BNajA, JEMOKPAaTHYHOI, COLIaJIBHOI,
npaBoBoi gepkaBu. B VYkpaini, B ymoBax
KOHCTUTYIIHHOI  MoJepHi3aril aKTyaJIbHOIO
3aJIMIIAETHCS npobiema yIOCKOHAJICHHS
OpraHi3allifHO-TIPAaBOBOTO  MEXaHI3My 3axXHCTy
npaB JoAuHU. (s 11poro B YKpaiHi i€ iHCTHTYT
oMOyzacMaHa, 3alpOBA/KEHHS SKOTO ITOBHOIO
MIpPOIO BiJIMIOBiTa€ THM TEHACHIIISM, SKi ICHYIOT Y
Cy4acHOMY JIEMOKPaTHYHOMY CBITI, Ta € pEaKLi€ro
Ha Ti KOH(JIKTH Ta NPOTUPIYYs, SKI ICHYIOTh y
chepi 3axucrty mpaB JoguHA. llompu  IIg,
colliajibHa HE3aXUIIECHICTh OKPEMHUX BEpCTB
HACEJICHHS, 30KpeMa, JiTeH, MeHCIoOHepiB, oci0 3
IHBAJIITHICTIO, BiIMCHKOBOCIYKOOBIIiB, MIIPaHTIB,
BHYTPIIIHRO  TEpEeMIMIeHUuX  0cid, eTHIYHUX
MEHIIMH, o0cib, saxi Hanexarb g0 JII'BTI-
CHUTLHOTH, MiANPHEMIIB, MAI[IEHTIB Ta I1HIIUX
KaTeropiii rpoMajisiH, CBIIYUTH PO aKTYalbHICTh
npoOyieMaTHKK opraHizanii Ta (QyHKIIOHYyBaHHS
HaIllOHATFHIX MEXaHI3MiB 3aXHUCTY MIPaB JFOINHH,
y TOMYy 4YHCIl  3MIIHEHHA  BiJOBiIHUX
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law of the basic models of organization of the
Ombudsman Institute in the mechanism of
functioning of the rule of law. The object of the
study is the public relations that delve into the
human rights protection process and the
ombudsman's exclusivity in the relevant
processes. The methodological basis of the study
are general scientific methods, such as
dialectical, comparative-legal, formal-legal,
historical, and logical methods of cognition, as
well as special and private-law methods. The
history of development, the causes, the processes
of institutionalization and constitution of the
ombudsman services in the modern world, the
permanent transformation of their functions and
the differentiation of their specialization are
evidence of the improvement of the classical
system of separation of powers and the
constitutional mechanism of its organization. It is
argued that the functional isolation,
independence, and organizational diversity of the
control bodies, first of all, the Ombudsmen, is a
testament to the formation of control power, the
conceptual idea of which is the existence of a
system of measures to ensure control over public
authority.

Key Words: ombudsman, human rights, control,
controlling power, rule of law, democracy,
reception.

Introduction

Human rights today are one of the key problems
of legal doctrine and practice of constitutional
law, which are considered from the broadest and
most varied positions — from the philosophical
and humanistic point of view, in terms of the
nature and phenomenon of public power, its tasks
and functions, principles of modernization of the
political system, holding socio-economic and
cultural policies, combating environmental
threats, crime, etc. In essence, human rights have
"opened up a fundamental theme of relations
between citizens and states" and revealed "an
internal conflict in the international community
that exists between law and justice, between
society and the state” (Wheeler, 1992). The basis
of civil society is law-conscious citizens and their
voluntary associations, the existence of which is
regulated not by political power, but by self-
government, free expression of citizens and legal
law (Kharytonov, Kharytonova, Tolmachevska,
Fasii, & Tkalych, 2019).
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KOHTPOJIbHUX byHKITIH YTIOBHOBa)KEHOTO
BepxoBHoi Panu VYkpaimm 3 1npas JIOAHHU.
[TpeameToM NOCTiKEHHS € TPOOJIeMHU pelertii y
KOHCTHTYLII{HOMY TIIpaBi OCHOBHUX MOjelNeii
opraHizauii iHCTUTYTy oMOy/JcMaHa y MeXaHi3mi
(yHKIIIOHYBaHHSI TIpaBoBOi jaepxaBu. OO0’ €xTOM
JOCHI/DKEHHSI € CYyCIUIbHI  BIJIHOCHHHM, SIKi
BHHUKAIOTh y IIPOIECi 3aXHCTy ITpaB JIOAWHM Ta
BUKJIFOYHICTH OMOYy/ICMaHa y BiAIOBiHI IPOIIECH.
Mertopornorito mociimKeHAs HOpPMye CYKYITHICTh
3arajJbHOHAYKOBHX Ta CICIIATBHUX METOIB
HayKOBOTO Ii3HAaHHA. Sk 0a30Bi BH3HAYAIOTHCA

MOPIBHSIBHO-TIPABOBHH, MOJICTIOBAaHH!,
CHCTEMHO-(YHKI[IOHAJIbHUM. JonatkoBo
BUKOPUCTOBYIOTBCS ~ METOAM  CEMAaHTHYHOIO
aHali3y, JIOTIKO-IOPUIUYHHUH, TIPOTHO3YBaHHS.
Icropist  poO3BUTKY, NpPUYMHH  BUHUKHEHHS,

MPOIIECH IHCTUTYIIOHAII3AIi] TA KOHCTUTYIOBaHHS
OMOY/ACMaHIBChKHX CIyX0 y Cy4acHOMY CBITi,
MepMaHeHTHa TpaHchopMamis iX (QyHKOA Ta
mudepeHmianisa X crmemiamizamii € CBiTUYCHHIM
YIOCKOHAICHHS KIACHYHOI CHCTEMH MOALTY BJIa 1
Ta KOHCTHTYHIHHOTO MEXaHi3My Ii opraHizarii.

CTBepIKy€EThC, (] ($yHKIIOHATIFHA
BIZIOKPEMIJICHICTh, HE3aJIC)KHICTh Ta OpraHizaliina
PI3HOMaHITHICTb KOHTPOJIBHUX Oprasis,

Hacamiiepesl, OMOYICMaHiB, €  CBIJUCHHAM
(hopMyBaHHS KOHTPOJIBHOI BIIA/IM, KOHIICTITya bHA
i7iest IKOi MOJISITa€ B iCHYBaHHI CUCTEMH 3aXOJIiB,
JUIs 3a0€3MEYCHHS KOHTPOJII0 HaJ IyOJIiuHO0
BJIAOI0.

Karwu4osi ciaoBa: omOyncMmaH, mpaBa JFOIUHH,
KOHTPOJIb, KOHTPOJIbHA BJIaja, IPaBOBa JICpKaBa,
JIEMOKPATisl, PeIeIIis.

Thus, according to foreign researchers, in the
middle of the twentieth century in the
understanding of human rights, "there was a
revolution that embodied natural law doctrine in
the norms of international and national law"
(Vincent, 1986), which allowed them to look at
human rights as "new standards of civilization"
(Donnelly, 1998). Without exaggeration, respect
for human rights has already become part of
modern ideas about the international legitimacy
of states. Human rights are strongly in the arsenal
of legal regulation within the state and cannot be
ignored by countries in their foreign policy. At
the same time, "the internal order of
implementation of human rights norms remains
forceful and the very subject matter of these
rights demonstrates the possibility of progress in
international  relations"  (Vincent, 1986).
Liberalism aims at affirming parliamentary
order, free enterprise, democratic freedoms;
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Investiga
upholds the absolute value of the human
personality (“person is more important than the
state) and the equality of all people with regard
to individual rights (Shyshka, & Tkalych, 2020).
Thus, the issue of human rights in connection
with the operation of external functions and the
constitutional and legal support of the foreign
policy activity of the state in the conditions of
globalization and interstate integration,
harmonization of legal systems, and formation of
global constitutionalism were actualized, as
human rights themselves became an instrument
that brings the norms and values of humanity,
states, and the international community closer
together.

Theoretical framework

In domestic science, various aspects of the status
of the Commissioner for Human Rights and
Ombudsmen in foreign countries have been
studied in the works of many constitutionalist
scholars.

Thus, in the writings of Ageev (2017) foreign
models and prospects of the introduction of the
Institute of the Ombudsman on Migration in
Ukraine were investigated. Moreover, Barchuk's
(2006) research is devoted to the problems of the
inclusion of the Ombudsman in the process of
ensuring national security. Moreover, the works
of Golyak (2011) discuss the world experience of
organization and activity of specialized
ombudsmen. Banach (2014) performs a
comparative study of the functions of the
Ombudsman in the modern world. Furthermore,
Zakomorna (1999), one of the first in the national
science, offered a comparative characteristic of
the Ombudsman Institute as a means of ensuring
the rights and freedoms of the individual and the
citizen.

In addition, Martselyak (2004) explored the
world experience and features of the Ukrainian
model of the constitutional and legal status of the
Ombudsman. Besides, Naulik (2007) conducted
a comparative study of the Ombudsman Institute
in Ukraine and the Republic of Poland. Nedov
(2011) drew attention to the peculiarities of the
administrative and legal personality of local
ombudsmen.

The conceptual analysis of the work of these and
other researchers convincingly proves that the
essence of the Ombudsman Institute and its
specific characteristics, first of all, determines
the functional aspect of its activities. It is the
functions, as the basic organizationally-provided
and normatively-regulated directions and types
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of their activity, that are the most important
element of the constitutional-legal status of any
body or official of public authority.

Despite the abundance of theoretical studies,
there remains a need for further doctrinal
scientific research in this field, since the current
legislation still has a number of shortcomings. In
particular, foreign experience of functioning of
the Ombudsman Institute requires theoretical
elaboration and reflection.

Methodology

The methodological basis of the study was made
by the general scientific methods, such as
dialectical, comparative-legal, formal-legal,
historical, and logical methods of cognition, as
well as special and private-legal methods. Thus,
the dialectical method of scientific knowledge
has made it possible to thoroughly and
objectively investigate the theoretical elaboration
of the Ombudsman's control functions.
Moreover, the historical method of cognition was
used in the study of the formation and evolution
of the functions of ombudsmen and the factors
that influenced their development and
modification in the constitutional mechanism of
the modern state.

Besides, the comparative method revealed the
regular patterns and general tendencies of the
development of the Ombudsman's functions, in
particular, the comparative analysis method
allowed to distinguish the characteristics and
features of the wvarious models of the
Ombudsman Institute in foreign countries. The
comparative method, together with the formal-
legal method, was also used in the analysis of
legislative acts regulating the functional duties of
ombudsmen of different countries.

In addition, system-structural and system-
functional methods have made it possible to
determine the role of the Ombudsman's functions
in the system of functions of other human rights
institutions, the elements of their interconnection
and interaction. The sociological method was
used in the analysis of internal and external
factors and social processes that led to the
recognition and consolidation of the functions of
the Ombudsman. Furthermore, modeling and
forecasting methods were used to develop
proposals on ways, means, and methods for
improving the legislation of Ukraine on defining
Ombudsman functions.
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Results and discussion

Diverse and  multi-vector  globalization
tendencies lead to a change in the civilizational
paradigm of state development, and planetary life
becomes interdependent. The world community
has come close to the emergence of a new
phenomenon — a worldwide civilization that
encompasses all humanity. Human rights, being
a reflection and active lever of these processes,
have moved to the next level of their
development — the level of globalization. They
demonstrate their maturity to participate in
global  harmonization issues, which s
undoubtedly reflected in national law.

This led to a radical revision of the very concept
of the relationship between the state and the
person, since instead of the priority of public and
state interests over the private, the concept of the
priority of the interests of the person, "under
control and constitutionally responsible to its
power" (Batanova, 2019), which radically
modernizes the algorithms of the state, is based
on. In this aspect, under the constitutional
mechanism of state power, we understand a legal
system based on a single system of interrelated,
public, legal, statutory, and organizationally and
functionally provided institutions, aimed at the
practical implementation of state functions and
based on available resources. At the same time,
under the structure of the constitutional
mechanism of state power, it is advisable to
understand the complex multilevel system of
normative and institutional means by which
purposeful, effective influence on state-power
relations is exercised through the interdependent,
balanced functioning of all structural elements in
order to create optimal political, economic,
social, spiritual, cultural, ideological, legal, and
other conditions for the functioning of a
sovereign, independent, democratic, rule of law
state, and the protection of human rights as one
of the organizational principles of its existence
(Shatilo, 2018).

These trends undoubtedly affect not only the
political but also the socio-economic processes
occurring in the modern world and, of course, the
functions of the state and civil society, as well as
the functions of law in general and, in particular,
the functions of constitutional law, which has a
manifestation in the purposeful transformational
impact of its norms on a particular type or group
of social relations that are the subject of
constitutional law, to promote constitutional
human rights, the rule of law and democracy and
ensuring the constitutional order (Sinkevich,
2016).
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According to the history of the development of
the states, the mechanism of the state will only be
effective when the economic, political, and social
tasks set before it are successfully resolved when
the stability of the government and its state-legal
institutions will be secured, the methods of state-
legal regulation will be properly used, and the
proper balance is maintained in the system of
elements that make up the mechanism of the
state, and the bodies of the state will perform all
the functions assigned to them, that is, the
activity of the mechanism of the state will be
indigenous the interests of society and citizens.

This approach testifies to the transition in the
functional theory of the state and the right from
the traditional emphasis on its formal
components to the so-called "human factor" from
the standpoint of a broadly humanistic approach
designed to lead to a certain reassessment of the
correlation of objective and subjective factors in
the system of public administration for the
benefit and in the interests of the latter. In
particular, the human dimension of the problems
of the functioning of the mechanism and
apparatus of the state is a methodological basis,
which makes it possible to more thoroughly
analyze new for the legal science, but extremely
important, important and very complex issues of
its information, personnel, financial support, etc.
This undoubtedly applies to the Ombudsman
Institute as one of the most important bodies in
the mechanism of the rule of law, whose practical
activity involves exercising control over the
observance of the constitutional rights and
freedoms of the individual and citizen, which is,
in fact, a kind of titular function of the
Ombudsman, taking priority in his system of
functions.

In practical terms, the relevant relationship and
interaction are most evident in human rights
protection processes. After all, the protection of
human rights is organically linked to the whole
complex of their relations with the public
authorities and is fully possible only in the
context of the principles of a democratic, social,
rule of law, which develop and complement each
other. These principles apply to the protection of
the entire human rights system: civil, political,
economic, social, cultural, etc.

In Ukraine, in the context of reforming the socio-
economic, political and spiritual spheres of life
and active formation of civil society institutions,
the problem of improving the constitutional and
legal mechanism of human rights protection
remains urgent. For this reason, following the
legal traditions of democratic countries, the
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Institute of Ombudsman, the Ombudsman of
Ukraine, was introduced in Ukraine, which has
become an important way of ensuring human
rights, fully responding to the trends that exist in
the modern democratic world and is a reflection
to those systemic challenges and complex
problems that exist in the field of human rights
protection. According to Art. 101 of the
Constitution  of  Ukraine, he exercises
parliamentary control over the observance of the
constitutional rights and freedoms of man and
citizen. It is established that everyone has the
right to apply for the protection of their rights to
the Ombudsman (part two of Article 55 of the
Constitution of Ukraine).

The formation of new types, groups, and
generations of human rights in the modern world
is in line with the widespread concept of human
rights in the Western constitutional doctrine, an
idea inherent in the international community that
reflects a certain line of evolution not so much as
a social practice. According to this concept,
modern human rights are based on natural rights,
reflecting the universal nature of human
relations. At the same time, considering the
categories of human nature and natural human
rights, the ideologists of this concept substantiate
another understanding of the origin of human
rights in modern international relations, arising
from human needs that satisfy different needs,
contribute to the preservation and development
of the human race. This is where human rights
emerge as an opportunity to do anything
(Donnelly, 1985).

At the same time, recognition of a holistic array
of rights of different social groups, a kind of
updating of their catalog, especially in the aspect
of  civic integration, multiculturalism,
overcoming all kinds of phobias (anti-Semitism,
xenophobia, ethno- and religious phobias (e.g.
Islamophobia), migrantophobia) and
discriminatory ~ practices  (racism,  sexism,
victimization of women, ageism, androcentrism,
heterosexism,  bullying) and forms of
discrimination that undermine the foundations of
democracy and border on threats to human life,
the development of intercultural dialogue and
tolerance, objectively requires the formation of
effective mechanisms for guaranteeing and
protecting the respective individual and
collective rights (Batanov, 2018; 2019). In this
context, the Ombudsman Institute is one of the
most dynamic, effective, constitutionally-tested
and accessible forms of human rights control
over the observance of its subjective rights.

Volume 9 - Issue 29 / May 2020

Thus, in the opinion of Martselyak (2004), the
Ombudsman is special monitoring, human rights
body of state power (official), the initiation of
which is a reaction of the society to the
imperfection of the existing human rights system
in the country, and is a new, more effective
institution which has become a complement to
existing forms of human rights control and
oversight.

The Ombudsman's mechanism of human rights
activities consists of a whole system of functions,
means, methods, forms, methods, and principles
of the Ombudsman's activity that he or she
applies to combat mismanagement, abuse of
power, bureaucratic arbitrariness, etc., as well as
to increase accountability of the government and
its officials the public, ensuring the rights,
freedoms, and legitimate interests of citizens,
assisting them in exercising their rights and
restoring rights in the event of their violation.

The functions of the Ombudsman are aimed
primarily at protecting and restoring violated
human and citizen rights, preventing and curbing
their violations by public administration bodies
and their officials. In doing so, it performs broad
control functions that help to improve the
mechanism of state regulation and improve
administrative practice.

As the world experience shows, the main means
of exercising the functions of the Ombudsman is
to control the activity of public authorities and
local self-government bodies and their officials
in compliance with human rights law, the
activities of competent structures and persons
empowered by duty to provide appropriate
assistance to citizens in the field of the
implementation and protection of human rights.

The basic ways of carrying out the functions of
the Ombudsman include the consideration of
complaints, statements and communications of
citizens and conducting investigations into the
facts of the mentioned violations, as well as
conducting investigations on their initiative, the
application of preventive (preventive) measures
and moral, ideological and informational
influence, promoting the implementation of
measures guilty of human rights abuses or
maladministration, monitoring of existing
legislation and providing expert advice
evaluation of legislative projects for compliance
with their international human rights standards,
ensuring coordination and cooperation of all
bodies and individuals in the field of human
rights implementation and protection, etc.
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According to Art. 1 of the Law of Ukraine "On
the Ombudsman of Ukraine" of December 23,
1997, parliamentary control over the observance
of the constitutional rights and freedoms of man
and citizen and the protection of the rights of
everyone within the territory of Ukraine and
within its jurisdiction are exercised permanently
by the Ombudsman of the Verkhovna Rada of
Ukraine for Human Rights.

Thus, following Art. 3 of this Law, the purpose
of parliamentary control exercised by the
Ombudsman is:

1) protection of human and citizen's rights and
freedoms proclaimed by the Constitution of
Ukraine, laws of Ukraine and international
treaties of Ukraine;

2) observance and respect for the rights and
freedoms of the individual and the citizen by
the entities specified in Art. 2 of this Law;

3) preventing or facilitating the violation of
human and citizen's rights and freedoms;

4) promoting the harmonization of the
legislation of Ukraine on human and
citizen's rights and freedoms with the
Constitution of Ukraine, international
standards in this field;

5) improvement and further development of
international cooperation in the field of
protection of human and citizen's rights and
freedoms;

6) prevention of all forms of discrimination in
the exercise of human rights and freedoms;

7) promotion of legal awareness of the
population and protection of confidential
information about the person.

As current foreign experience shows, the scope
of the Ombudsman's oversight function depends
on the range of bodies and officials under the
jurisdiction of the Ombudsman, as well as the
extent of the rights and freedoms of the
individual and citizen that they control.

In general, the main object of oversight of the
Ombudsmen is to verify the legality of
management acts, compliance with the
requirements of the current legislation during the
procedure of their adoption, as well as the
legitimacy of the behavior of officials. Such
supervision is done to protect the violated rights
of individual citizens. The Ombudsman assists in
resolving specific issues and complaints,
oversees the process of resolving them and,
where necessary, requests their resolution by the
appropriate authorities.

www.amazoniainvestiga.info

When considering the complaints and complaints
of citizens about the activities of administrative
bodies, the Ombudsman should not only
carefully examine them, but also analyze the
situation, make conclusions about the nature of
violations, whether they are individual, or have a
broader spectrum, i.e. they become mass
violations. The number of received complaints of
the same nature is evidenced by the mass of
violations and, consequently, by the
shortcomings in the work of the respective
bodies. That is, in this case, the function of the
Ombudsman is precisely to identify deficiencies
in the work of certain structures and to submit
proposals to the legislature to eliminate them.

It should be noted that the domestic
constitutional practice of oversight activities as a
whole, as well as the institutionalization of
ombudsman services, does not stand aside from
the processes that take place in the field of human
rights protection and development of human
rights institutions in the modern world. This is
evidenced, in particular, by the introduction of
the Institute of State Ombudsman (Law of
Ukraine "On Ensuring the Functioning of the
Ukrainian Language as State”, 2019).

Thus, to protect the state language from public
humiliation, from deliberate distortion of the
state language in official documents and texts,
for example, the intentional use of it with
violation of the state language standards, as well
as from neglect of the requirements of mandatory
use of the state language, defined by law, the
Ombudsman, together with other powers aimed
at the exercise of the respective function,
exercise state control over the use of the state
language by natural and legal persons.

Reflecting on existing human rights issues,
contradictions, and challenges that exist in this
area in Ukraine, it is also worth considering a bill
to amend the Constitution of Ukraine
(concerning the plenipotentiaries of the
Verkhovna Rada of Ukraine), which was
intended to amend the Constitution of Ukraine —
Articles 85 and 101 — concerning the regulation
of the status of authorized persons of the
Verkhovna Rada of Ukraine. In particular, the
President of Ukraine was proposed, first, to
consolidate the new power of the Parliament -
appointing and dismissing the authorized
representatives of the Verkhovna Rada of
Ukraine, in compliance with the Constitution of
Ukraine and laws in certain spheres; hearing their
annual reports on the state of compliance with the
Constitution of Ukraine and laws in the
respective spheres, and, secondly, to establish
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that to exercise parliamentary control over the
observance of the Constitution of Ukraine and
laws in certain areas, the Verkhovna Rada of
Ukraine may appoint authorized representatives
of the Verkhovna Rada of Ukraine whose legal

status is determined by separate laws.

The Constitutional Court of Ukraine has ruled
that the proposed changes do not comply with the
constitutional principles of the rule of law and
separation of powers, the principles of a
democratic, rule of law and, in the case of
implementation, will endanger the rights and
freedoms of the individual and the citizen.

This indicates that in Ukraine there is still no
established model of the parliamentary
ombudsman, its tasks, functions, guarantees of
activity, procedural forms of interaction with
other  public  authorities, etc.  require
improvement. In this aspect, the study of foreign
experience in the organization and functioning of
the Ombudsman's services is of particular
relevance and importance.

After analyzing foreign experience, we can see
that world practice follows the differentiation
and functional specialization of the Ombudsman
Institute. This is to ensure that the institute can
fully and immediately exercise its oversight role
in the event of human rights violations, including
primarily within the territorial communities as
primary entities of local self-government.

In our view, the introduction of the Institute of
Specialized Ombudsmen would eliminate the
existing gaps in the field of public control and
functioning of human rights protection
mechanisms and would be an important step in
the development of democratic processes aimed
at strengthening the rule of law, protecting the
human rights, strengthening the guarantees for
the exercise of its rights and freedoms. , would
help improve public administration and
humanize relations "person — public authority —
state”, which, on the one hand, would certainly
have a positive impact on effective exercising the
functions of the state and its bodies, and
secondly, would not only complement the
existing system of guarantees of citizens' rights
but would also become an innovative system of
public authorities capable of providing citizens
with another human rights channel in cases of
violation or restriction of their rights.

Conclusions

Summarizing the results of the study of domestic
and foreign experience of the functioning of the
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Ombudsman Institute, we can make the

following generalizations:

1. The worldwide trend of development of the
Ombudsman Institute is:

— transformation of its functions as a
mediator  between  society and
government and one of the key actors,
ensuring the restoration of the integrity
of the social system of the country;

— strengthening  the  function  of
monitoring  the  human  rights
observance by the authorities and
management, as well as the law-
enforcement function and the function
of out-of-court conflict resolution;

— the appearance of the functions of
improvement of the legislation
(including by giving the legislative
initiative in the field of human rights);

— empowerment to facilitate the
implementation and evaluation of the
implementation of the principle of good
governance in the field of public
administration, legal education of the
population and the development of
international cooperation;

— strengthening advisory and
coordination functions.

2. The history of development, the causes, the
processes of institutionalization  and
constitution of the ombudsman services in
the modern world, the permanent
transformation of their functions and the
differentiation of their specialization are
evidence of the improvement of the classical
system of separation of powers. Functional
isolation, independence and organizational
diversity of the control bodies, first of all, the
Ombudsmen, is a testimony to the formation
of control power, the conceptual idea of
which is the existence of a system of
organizational, regulatory, institutional
measures to ensure control over public
power. Control is one of the main factors in
ensuring democratic rule.

3. The current period is characterized by the
permanent development of the institutional
specialization of the Ombudsmen and the
fulfillment of the functions of ensuring the
realization of human rights in various
spheres of public relations (public
administration, military,  penitentiary
system, taxes and business, medicine) and
various most vulnerable categories of
population  (children,  persons  with
disabilities, war  veterans,  national
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minorities, migrants, the LGBTI
community, etc.), distribution of functions
of control and supervision over the activities
of regional and municipal authorities and
controls and more.

4. Extensive oversight functions of the
Ombudsman for the activities of the
administration and officials of all levels
contribute to the elimination of identified
violations and defects in the activities of
governing bodies, as well as testify to the
institution's recognition as a democratic
society. Foreign experience proves that
fundamental constitutional values,
including, first and foremost, human rights,
the constitutionally responsible government
are the functional-teleological dominant of
the Ombudsman's activity, the expediency
of establishment and practice of which, in
essence, is conditioned by the resolution of
these interrelations.

5. Given the positive foreign experience in the
field of human rights, to improve the
Ombudsman Institute in Ukraine, it is
advisable to continue the constitutional and
project work on amendments to the
Constitution of Ukraine, which provide for
the possibility of introducing specialized
parliamentary ombudsmen (for children,
servicemen, military, etc.), clearly defining
the areas of their control activities and
human rights groups that determine its
content, as well as relevant ombudsman
services for regional in and municipal levels.

In our opinion, these would have the following
positive effects:

— strengthening parliamentary control over
human rights;

— elimination of existing gaps in the
functioning of human rights protection
mechanisms;

— improvement of democratic government and
functioning of public administration,
constitutional mechanism of state power as a
whole;

— humanization of relations in the coordinate
system "person — body of public authority —
state” and strengthening of the human-
centric potential of constitutional law and its
functions;

— improving the efficiency of the exercise of
human rights and control functions of the
state, as well as mechanisms for applying the
measures of constitutional and legal
responsibility of public authorities.

www.amazoniainvestiga.info
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