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Abstract

This article examines the legal relationship
between the International Criminal Court (ICC)
and Ukraine, a non-party to the Rome Statute,
focusing on the scope of the Court's jurisdiction to
consider Ukraine's referrals regarding serious
crimes committed on its territory since 2014.
Discussions regarding the extension of the ICC's
jurisdiction over Ukraine commenced in 2014-
2015 following Ukraine's two requests for
recognition of the ICC's ad hoc jurisdiction.
Following the full-scale invasion in 2022, the ICC
consolidated these proceedings with the ongoing
investigation of crimes committed in Ukraine
since 2014. This article analyzes how the ICC's
jurisdiction applies to Ukraine, the challenges and
prospects for cooperation between the ICC and
Ukraine in investigating crimes committed by
Russian forces, and the broader implications for
the international criminal justice system. The
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AnoTauis

VY wiit crarTi po3risIaloThCs IPAaBOBI BIJHOCHHU
Mix MixkaapomauM KpuMiHanbHUM cygoM (MKC)
Ta YKpaiHOo, sIka HE € Y4acHHMKOM Pumcbkoro
CTaTyTy, 3 aKIEHTOM Ha obcsar ropucaukiii Cymy
I10/10 PO3TJILSILY 3BEPHEHD YKpATHU IOJO TSHKKUX
3JI0YMHIB, CKOEHHNX Ha ii Tepurtopii 3 2014 poxy.
OOroBopeHHsI HIOAO TOWIMPEHHS FOPUCIUKIIL
MKC Ha VYkpainy posmovanocs y 2014-2015
POKax MiciIsg ABOX 3aUTIB YKpaiH! PO BU3HAHHS
FOPHUCIUKIIIT MKC ad hoc. [icns
nmoBHOMacmTabHOro BTOprHeHHA y 2022 pori
MKC o6'exnaB 1i IpOBapPKEHHS 3 IOTOYHHM
pO3CIIiyBaHHIM 3JI0YHHIB, CKOEHUX B YKpaiHi 3
2014 poxky. Y miii crarri aHamizyeTbcs, SK
topucaukiiss MKC 3acrocoByersest 10 Ykpainu,
BUKIIMKH Ta mepcriekTuBy crmiBnpamni Mixk MKC Ta
YkpaiHow y po3CiigyBaHHI 3JI0YHHIB, CKOEHUX
pPOCICBKUMH  BiCBKaMH, a TaKoXX IIHPIIi
HaCJIiJIKH JULst MDKHapOJHOT CHCTEMHU

! Doctor of Law, Associate Professor of the Department of Judiciary, Prosecutor's Office and Advocacy, Lviv University of Business

and Law, Ukraine. £2 WoS Researcher ID: KSM-9021-2024.

2phD in Chemical Sciences, Associate Professor, Department of Natural Sciences and Environment Protection, Lviv University of

Business and Law, Ukraine. £ WoS Researcher 1D: KSM-9040-2024.

% Doctor of Law, Professor, Honored Lawyer of Ukraine, Professor of the Department of Economic and Legal Disciplines, Institution
of Higher Education “Lviv University of Business and Law”, Ukraine. £ WoS Researcher ID: A-9724-2017.
“ Doctor of Law, Professor, International and European Law Department, School of Law, V. N. Karazin Kharkiv National University,

Ukraine. © WoS Researcher ID: Y-8919-2018

5 PhD in Law, Associate Professor, Department of Legal Support of Business Security, Faculty of International Trade and Law, State
University of Trade and Economics, Ukraine. £ WoS Researcher ID: AEE-2861-2022

https://amazoniainvestiga.info/

This article is licensed under the Creative Commons Attribution 4.0 International License (CC BY 4.0). Reproduction, distribution,
and public communication of the work, as well as the creation of derivative works, are permitted provided that the original

source is cited.

&
v

ISSN 2322- 6307

International (CC BY 4.0)

Creative Commons Attribution 4.0


https://amazoniainvestiga.info/
https://doi.org/10.34069/AI/2024.77.05.20
https://orcid.org/0009-0005-4443-5684
https://orcid.org/0000-0002-5896-8925
https://orcid.org/0000-0001-9942-6682
https://orcid.org/0000-0001-5554-4919
https://crossmark.crossref.org/dialog/?doi=10.34069/AI/2024.77.05.20&amp;domain=pdf&amp;date_stamp=2024-05-30

\

- AMAZONIA

Investiga

authors analyze arguments for and against
Ukraine's ratification of the Rome Statute,
concluding that the ICC's jurisdictional
framework, particularly concerning the crime of
aggression, requires refinement.

Keywords: international law, human rights, war
crimes, genocide, international responsibility,
international sanctions.
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KPUMiHAJILHOTO IIPaBOCYAsl. ABTOPH aHaNi3yIOTh
apryMeHTH 3a i mpoTH partudikanii Ykpainoro
Pumcbkoro crartyry, poOnsSYM BHCHOBOK, IO
fopucaukiiitna pamka MKC, ocobmuBo 1momo
3JI04MHY arpecii, motpedye yTOYHEeHHS.
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Introduction

The security of individual states and international security as a whole directly depends on how quickly and
efficiently the international community can respond to the commission of international crimes, including
by bringing to justice those who order such crimes. The effective operation of criminal justice at the
international level is designed not only to prosecute international crimes, but also to prevent international
crimes in the future (Gutnyk, 2023). Unfortunately, humanity has not yet learned to solve geopolitical
problems in a peaceful, diplomatic manner (Kaplina, 2022).

The armed aggression of the Russian Federation against Ukraine is forcing a rethinking of the international
criminal justice system. Today, this system is undergoing a test of effectiveness (Gutnyk, 2023), and one
of the pillars of the international criminal justice system is the International Criminal Court (ICC)
(Ali Al Omar & Allwan Al Amery, 2024), established in accordance with the Rome Statute of the
International Criminal Court in 1998 (United Nations, 1998).

The ICC is the only institution in the modern international legal system that can prosecute war crimes in
Ukraine (Rynkun-Werner et al., 2023). The ICC is competent to implement the principle of inevitability of
punishment for international crimes and to prevent similar crimes in the future (Gutnyk, 2023). The crimes
under the jurisdiction of the ICC pose a threat to international peace and security (Pavlenko & Ohievich,
2020) - genocide, war crimes, crimes against humanity and the crime of aggression are recognised by the
international community as the most serious crimes that should not go unpunished.

The creation of the ICC at the turn of the XX and XXI centuries marked the beginning of a new stage in
the development of criminal justice (Smyrnov, 2023), the purpose of which is to bring to justice those
responsible for the most serious crimes. The ICC is a form of international legal system that emerged when
human society reached a certain stage of development (Geng, 2023), when information, as a dominant
worldview element (Maraieva, 2022) became the main tool in the criminal investigation process, although
the close connection between information, freedom, justice and law was noticed long ago
(Gennadievich Danilyan et al., 2018).

Ukraine took an active part in the development of the Rome Statute, and a Ukrainian delegation participated
in the Diplomatic Conference held in Rome on 15 June - 17 July 1998 (Drozdov et al., 2022). According
to contemporaries of those events, the creation of the International Criminal Court is a historic phenomenon
in efforts to bring to justice those guilty of the most serious international crimes, the victims of which are
many innocent people (Syroid, 2009b).Today, 124 countries are parties to the Rome Statute (United
Nations, 1998), which is recognised as a rather flexible document that allows to look for ways of
convergence between national legislation and the Statute rather than contradictions (Drozdov et al., 2022).

After the beginning of the Russian military aggression in Ukraine, the regional military conflict has
acquired the features of a global confrontation (Dervis, 2023), and the leaders of at least European countries
and North America have reached a consensus on the need to bring the leaders of the Russian Federation to
justice for the crimes committed in Ukraine (Heller, 2024). However, there is no consensus on how to bring
the top Russian officials to justice (Heller, 2024). As a result of the full-scale invasion of the territory of
Ukraine by Russian troops, ICC Prosecutor Karim Khan announced the opening of an investigation into
potential war crimes committed in the context of the conflict (International Criminal Court, 2022).

The first major step taken by the ICC in relation to the war in Ukraine was unprecedented and
groundbreaking (Rynkun-Werner et al., 2023) — on 17 March 2023, it issued arrest warrants for Russian
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President Vladimir Putin and the Children's Ombudsman of the Office of the President of the Russian
Federation, Maria Alekseevna Lvova-Belova (International Criminal Court, 2022).

However, the ICC's investigation in Ukraine faces many obstacles, in particular because neither Ukraine
nor Russia has ratified the Rome Statute. Although Ukraine has recognised the ICC's jurisdiction over
certain situations, this gives legal grounds to assert that international crimes have been committed in
Ukraine since 2014 (Schiller, 2023) and require further investigation. The purpose of this article is to
determine how the ICC's jurisdiction extends to Ukraine, what legal mechanisms the court uses to
investigate crimes in Ukraine in the absence of ratification, and what are the challenges and prospects for
further cooperation between the ICC and Ukraine to investigate crimes committed by Russian troops in
Ukraine.

To achieve the aforementioned goal, the following tasks are set forth in the research:

1. Determine the scope of the ICC's jurisdiction over Ukraine, under which principles and legal constructs
the ICC's authority can be exercised.

2. ldentify the main problems in applying the ICC's jurisdiction to legal relations arising from
international crimes committed on the territory of Ukraine — the lack of ratification of the Rome Statute,
the delimitation of jurisdiction between the ICC and other judicial institutions in investigating the
crimes of Russian aggression in Ukraine, the application of the ICC's jurisdiction ad hoc — and outline
ways to overcome them.

3. Determine the prospects for cooperation between Ukraine and the ICC to investigate crimes committed
by Russian troops on the territory of Ukraine and assess the potential of Ukraine's ratification of the
Rome Statute.

Thus, the structure of the article is built in such a way as to gradually answer all the tasks set and consists
of:

e Introduction — provides a general overview of the issue under study,

e Methodology — the author describes the methodology and process of conducting this research,

o  Results — the issues of Scope of the ICC's jurisdiction (1), Problems of applying the ICC's jurisdiction
in Ukraine (2), Delimitation of jurisdiction between the ICC, the International Court of Justice, and the
ECHR (3) are considered separately.

e Discussion — the prospects of applying the ICC's jurisdiction to investigate the crimes of aggression of
the Russian military in Ukraine and the issue of Ukraine's ratification of the ICC Statute are considered.

e Conclusion — conclusions from this study are presented, indicating limitations and further directions
of scientific development.

Methodology

To study the ICC's jurisdiction over Ukraine, a comprehensive approach was applied based on general
scientific research methods: analysis, synthesis, comparison, analogy, and modelling. The method of
comparison and analogy was used to develop Table 1, and the modelling method was used to compile the
content of the ICC's jurisdiction, as shown in Figure 1.

Data collection

The scientific basis of the study is based on the works of scholars on the jurisdiction and powers of the ICC,
the role of the ICC in the investigation of international crimes, published in the scientific and metric
databases WoS, Science Direct, ResearchGate. The legal basis of the study is the 1998 Rome Statute of the
ICC, the Constitution and laws of Ukraine. The source of up-to-date information on the status of the ICC's
investigation of crimes in Ukraine was the official ICC web portal https://www.icc-cpi.int/

Data analysis

The author gathered over 50 articles from scientific metric databases on the given topic, published between
2018 and 2024. Among these, 30 scientific studies relevant to illuminating the scope of the ICC's
jurisdiction, particularly in Ukraine after 2014, were selected. The method of legal analysis (of normative
acts) and thematic analysis (of articles and publications) was used to process the information obtained. The
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comparative legal method was used to delineate the jurisdiction of the ICC and other international judicial
institutions. In general, the author has applied a comprehensive systematic approach to the study of this
issue, which allows us to consider the obtained results of the scientific legal research to be reliable.

Results
Scope of the ICC's jurisdiction

In international law, the term “jurisdiction” can be applied to a state (national jurisdiction as a manifestation
of state sovereignty) and to a court (international jurisdiction). The term “court jurisdiction” is defined as
the power or competence of a court or judge to convict or award a remedy under the law (Black, 1968).

Based on this, the jurisdiction of the ICC should be interpreted as the authority to investigate and prosecute
international crimes within the limits set out in its Statute. Gutnyk proposes to consider the jurisdiction of
the ICC as a complex concept that includes “substantive (“ratione materiae”), personal or personality
(“ratione personae”), temporal (“ratione temporis”) and spatial or territorial (“ratione loci”) jurisdiction”
(Gutnyk, 2024), which is based on a number of jurisdictional principles (Geng, 2023). A visualization of
the concept of the ICC's jurisdiction is presented in Figure 1.

\
‘ ICC jurisdiction
\

Principle of | Principle of individual
complementarity responsibility

[ |
) P e ‘ Temporal jurisdiction Territorial jurisdiction
Subject matter jurisdiction Personal jurisdiction “ratione temporis” ‘ “ratione loci”

‘ratione materiae” Article 5 ‘ratione personae” cl. 5 and ) )
Article 11 of the Rome Article 12 of the Rome
of the Rome Statute 6 of the Preamble Statute Statute

b) crimes against o _ crimes committed after the territory the offence was
humanity; Jurisdiction applies only to entry into force of the Rome committed
o) war crimes; individuals Statute or after the entry b) The state of nationality
d) the crime of aggression. into force for a particular of the person accused of
state the offence ‘

a) the crime of genocide: | Jurisdiction extends to a) The state in whose

Figure 1. Contents of the ICC's jurisdiction.
Source: authors’ elaboration based on Part II of the Rome Statute (United Nations, 1998), Drozdov et al. (2022), Gutnyk
(2024).

An important issue for determining the ICC's jurisdiction is the admissibility of a case, which, according to
the Rome Statute, is decided on the basis of the principle of complementarity provided for in paragraph 10
of the Preamble and in Articles 1 and 17: the ICC “complements national criminal justice authorities”
(United Nations, 1998), and is a court of last resort (DROZDOV et al., 2022). The application of the
principle of complementarity creates a special order of relations between national and international
jurisdictions (Smyrnov, 2023). This means that the ICC complements the national criminal justice systems
of a state (United Nations, 1998). The general rule is that the ICC has no right to replace or substitute
national courts, the role of the ICC is complementary (Rynkun-Werner et al., 2023).

Furthermore, the 1ICC should only deal with the most serious crimes, which requires an assessment of the
gravity of the crime, which is carried out in both quantitative and qualitative terms, with attention to the
nature, scale and method of the crime and the impact of its harmful consequences (Rynkun-Werner et al.,
2023). In a situation where the jurisdiction of national courts and the International Criminal Court overlap,
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the general rule is to give priority to the former, with the jurisdiction of the ICC recognised on a
supplementary basis (Rynkun-Werner et al., 2023).

In addition to the principle of complementarity, the ICC's jurisdiction is based on the principle of individual
criminal responsibility (Smyrnov, 2023), which means that the court can only prosecute individuals whose
actions are qualified as crimes by the court, and the court does not have the power to prosecute the state.
At the same time, the state cannot grant immunity to the president, prime minister, cabinet minister or
parliamentarian who are subject to criminal liability under the Rome Statute (Rynkun-Werner et al., 2023).

The problems associated with the application of the ICC's jurisdiction over Ukraine stem from several
reasons.

1. Ukraine signed the Rome Statute on 20 January 2000, but it has not yet ratified it, although this issue
has been raised on several occasions, especially in light of the events after 2014 (annexation of Crimea
and the start of the Anti-Terrorist Operation in eastern Ukraine).

In order to implement the provisions of the Rome Statute into Ukrainian legislation, the President of
Ukraine submitted a petition to the Constitutional Court of Ukraine on the compliance with the provisions
of the Constitution of Ukraine. As a result, on 11 July 2001, the Constitutional Court issued its opinion that
the Rome Statute does not comply with the provisions of the Constitution of Ukraine in terms of “the
provisions of paragraph 10 of the Preamble and Article 1 of the Statute, according to which the International
Criminal Court ... shall complement national criminal justice authorities” (Verkhovna Rada of Ukraine,
2001). This decision of the Constitutional Court has been repeatedly criticised by the Ukrainian scientific
community and recognised as an erroneous interpretation of the provisions of the Rome Statute (Drozdov
et al., 2022; Gutnyk, 2024).

In order to resolve this conflict, the Constitution of Ukraine was amended in 2016 to Section VIII “Justice”,
Article 124 was supplemented with part six “Ukraine may recognise the jurisdiction of the International
Criminal Court under the conditions set out in the Rome Statute of the International Criminal Court”
(Verkhovna Rada of Ukraine, 1996). However, even after this provision came into force in 2019, the Rome
Statute was not ratified. According to Smyrnov, one of the reasons for the lack of ratification of the Rome
Statute is the complementary nature of the ICC's jurisdiction (Smyrnov, 2023). Another reason for the delay
is the Ukrainian authorities' fear of interference with the sovereignty of the state, but in international law,
states are usually forced to self-restrict their sovereign rights, but without losing their sovereignty (Bytyak
etal., 2017).

With the beginning of the full-scale invasion, the focus was again on the ratification of the Rome Statute.
In May 2022, the Verkhovna Rada of Ukraine amended the Criminal Procedure Code of Ukraine by adding
Section IX? “Peculiarities of Cooperation with the International Criminal Court”, which extends the
jurisdiction of the ICC to Ukrainian citizens, foreign citizens and stateless persons who committed a crime
with the aim of armed aggression against Ukraine on the basis of decisions of authorised persons of the
Russian Federation or another country that committed aggression or facilitated aggression against Ukraine
(Verkhovna Rada of Ukraine, 2012). This section establishes the rules of interaction between the criminal
justice authorities of Ukraine and the ICC in matters of investigation, trial and execution of the ICC
judgements (Smyrnov, 2023).

2. The fact that Ukraine has not ratified the provisions of the Rome Statute does not prevent Ukraine from
applying to the court and conducting investigations into the crimes under Article 5. The Rome Statute,
in particular Article 12, provides for the possibility for a state to recognise the jurisdiction of the ICC
over certain matters without ratifying it (United Nations, 1998). Ukraine has twice applied to the ICC
under the legal mechanism of “limited ratification” (Smyrnov, 2023) in 2015, with an application for
recognition of its jurisdiction over crimes against humanity and war crimes committed by officials of
the Russian Federation and leaders of the terrorist organisations “DPR” and “LPR”, which led to
particularly grave consequences and massacres of Ukrainian citizens (Verkhovna Rada of Ukraine,
2015) and with an application for crimes against humanity committed by senior officials of the state,
which led to particularly grave consequences and massacres of Ukrainian citizens during peaceful
protests between 21 November 2013 and 22 February 2014 (Verkhovna Rada of Ukraine, 2014).
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In these applications, the ICC's substantive jurisdiction is limited - the investigation is conducted within the
crime of genocide, crimes against humanity and war crimes, and cannot be conducted in relation to the
crime of aggression, as this crime is subject to a special procedure for recognising jurisdiction under Articles
15 bis and 15 ter of the Statute (United Nations, 1998).

Also, the ICC's territorial jurisdiction is limited, the investigation can be carried out in the alleged territories
of the crimes — the territory of Ukraine, including the temporarily occupied territories of Donetsk and
Luhansk regions and the Autonomous Republic of Crimea.

The ICC's jurisdiction to investigate these applications has a time limit: in relation to the events on
Euromaidan - from 21 February 2013 to 22 February 2014, in relation to the armed conflict - from 20
February 2014 without a deadline; the ICC's jurisdiction in these situations is retroactive.

The ICC's jurisdiction is not limited in terms of the range of persons, the court can prosecute both citizens
of Ukraine and Russia and other states or stateless persons; the ICC Prosecutor will decide who to prosecute
(Marchuk & Wanigasuriya, 2022).

After several years of preliminary checks, the ICC Prosecutor's Office decided in 2020 to launch an
investigation, emphasising that additional resources would be required (SCHULLER, 2023). It is obvious
that in the vast majority of cases, the Rome Statute places the burden of proof on the Prosecutor, who must
respond in a timely manner to the commission of serious international crimes (Syroid, 2009a). Following
the full-scale invasion of Ukraine by Russian troops, the ICC Prosecutor announced that Ukraine's
application regarding the events in the 'DPR' and 'LPR' since 2014 and the investigation into the events
after 24 February 2022 would be merged into a joint proceeding (International Criminal Court, 2022). Thus,
in the period from 2016 to 2022, the Ukrainian authorities took significant steps to bring national legislation
in line with the Rome Statute (Murachov, 2023).

Today, based on the principle of separation of powers (KUMAR, 2021), several international tribunals can
play arole in reviewing Russia's actions in Ukraine and punishing those responsible for committing crimes,
primarily the International Court of Justice (1CJ), the International Criminal Court (ICC) and the European
Court of Human Rights (ECtHR) (Congressional Research Service, 2023), each of which has initiated
proceedings on Ukraine's applications against Russia. In this regard, the jurisdiction of these courts is
delineated in Table 1.

Table 1.
Delimitation of jurisdiction of the ICC, the International Court of Justice and the ECtHR.
Basis for comparison ICC International Court of Justice ECHR
Date of creation July 2002 June 1945 1959 year
The reason for creation Rome Statute of the International United Nations Charter Chapter XIV European Convention on Human
Criminal Court Rights Section I
Location Hague, Hague, Strasbourg, France
The Netherlands The Netherlands
Subject matter e  Genocide, all matters referred by the parties and | Cases of violation of human rights
jurisdiction e Warcrimes, all matters specifically provided forin | enshrined in the European
. Crimes against humanity, the UN Charter or in applicable Convention on Human Rights
e Crimes of aggression. international treaties and conventions
Territorial jurisdiction States parties to the Rome Statute, | UN countries, other countries in Countries of the Council of Europe
other countries under special exceptional cases
conditions
Personal jurisdiction Investigations of individuals Settlement of disputes between UN Consideration of applications by
responsible for the most serious states; between other states in individuals against a Council of
crimes exceptional cases Europe member state

Source: authors’ development on the basis of the Rome Statute (United Nations 1998), International Court of Justice
(1945), European Convention on Human Rights (1950)

Ukraine actively uses all three international institutions to punish those responsible for crimes committed
on its territory. However, as can be seen from Table 1, only the ICC has the competence to prosecute the
most serious crimes committed in wartime.

3. The ICC's jurisdiction to prosecute the crime of Russian aggression against Ukraine.
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Based on the above, the ICC's jurisdiction extends to cases where a state has referred a specific situation to
the court, or such a situation has been referred to the court by the UN Security Council, or an investigation
has been initiated by the ICC Prosecutor (Drozdov et al., 2022). The latter case became the basis for the
actions of the ICC Prosecutor Kareem Khan after 24 February 2022.

However, in accordance with Article 15 bis (4 and 5) of the Rome Statute, Karim Khan's actions do not
apply to the investigation of a crime of aggression - in the case of an act of aggression committed by a state
that, like the Russian Federation, has not acceded to the Rome Statute, the initiation of an investigation
differs from the procedure for cases of genocide, war crimes and crimes against humanity (Kress et al.,
2023).

In this regard, the question of bringing the Russian authorities to justice for the crime of aggression, which
is also a violation of one of the pillars of the UN Charter, the prohibition of the use of force, remains
controversial. Since 2018, the ICC has had the power to prosecute the crime of aggression, but there is an
exception to this crime that does not apply to the other three core crimes, as Article 15 bis (5) of the Rome
Statute requires that the aggressor state must also be a party to the Rome Statute (United Nations, 1998), or
under the condition of a referral by the UN Security Council, which is not a viable option in this situation,
as Russia will not vote for such actions (Schiller, 2023). Therefore, Prosecutor Khan has no choice but to
abstain from considering charges of crimes of aggression. This means that he is forced to conduct his
investigations in a limited manner (Kress et al., 2023).

Discussion

The prospect of Ukraine's ratification of the Rome Statute remains open, and Ukraine's position on its
intention to ratify the Rome Statute is rather inconsistent and contradictory, reinforced by the latent conflict
between civil society organisations and the political authorities in contemporary Ukrainian society
(Udzhmadzhuridze et al., 2019).

Proponents of Ukraine's accession to the Rome Statute argue that it will “bring Ukraine closer to the
universally recognised standards of the UN, the Council of Europe and the European Union in the fight
against the most serious crimes that are of concern to the entire international community”. In arguing for
the need for Ukraine to ratify the Rome Statute, Marchuk (2021) draws an analogy with Ukraine's
ratification of the European Convention on Human Rights, on the basis of which it recognises the judgments
of the ECtHR. In this context, the question arises as to how the ICC proceedings differ from the ECtHR
proceedings from the point of view that both courts are international judicial institutions that perform a
complementary function to the Ukrainian judicial system - they consider cases when all national judicial
means have been exhausted or cannot be applied (Marchuk, 2021).

Opponents of Ukraine's accession to the Rome Statute argue that the ICC will not be effective in
investigating crimes and punishing those responsible among the Russian leadership (Mcdougall, 2023),
ICC has no jurisdiction to investigate crimes of Russian aggression in Ukraine (Dannenbaum, 2022).
Establishment of a special international tribunal is considered to be the only viable way to prosecute crimes
of aggression committed against Ukraine (Mcdougall, 2023). The new international tribunal is needed
because the ICC is currently unable to adjudicate on the crime of aggression committed by Russia, and
national courts will struggle in the face of such obstacles as the immunity of the highest authorities of the
Russian Federation (Grzebyk, 2023).

However, this proposal also did not receive unequivocal assessments. For example, researchers argue that
such a court will go down in history as a special court created for one specific situation, rather than as
applicable to others, especially if it includes trials in absentia while there is a permanent international
criminal court.

The only way to resolve the legitimacy issue is to expand the ICC's jurisdiction over the crime of aggression
by amending the Rome Statute accordingly. Instead of a one-off ad hoc court, the ICC should be given
jurisdiction to deal with similar future situations of crimes of aggression. Only such a step could stabilise
the global legal order, rather than further fragment it by doing the bidding of stronger states (Schuller,
2023).
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In addition, due to the severe negative impact of hostilities on Ukraine's environment, which was
characterised as unsatisfactory even before the war began (Kovaliuk et al., 2020), the discussion on the
extension of the ICC's substantive jurisdiction to include the crime of ecocide has become relevant
(Shumilo, 2021). The conflict in Ukraine is an opportunity to improve the Rome Statute and ensure that
anyone who commits a crime of aggression does not go unpunished in the future (Moreno Ocampo, 2023).

In the light of Ukraine's potential accession to the Rome Statute, other problems of the ICC's functioning
arise, including the lack of expected effectiveness, initiation of proceedings, obstacles to the transfer and
referral of cases to the court (Ali Al Omar & Allwan Al Amery, 2024), the duration of the proceedings, as
well as the issue of proper cooperation between the ICC and states, as cooperation is the main form of
enforcement of ICC decisions (Matkovskyi, 2023). There are some serious problems related to the issue of
an enforcement mechanism for States Parties that refuse to cooperate with the court, and there is no such
mechanism yet. In general, these issues are beyond the scope of this study and may be the subject of further
research.

Given the unique course of international criminal proceedings, this study has certain limitations, motivated
by the ongoing active investigation of the ICC, on the one hand, and the duration of hostilities, respectively
- the commission of new crimes against humanity, war crimes, and crimes of aggression by Russian troops
on the territory of Ukraine, on the other hand. Limitations in the research are caused, in addition to the
above, by the lack of access to information about the progress of the investigation, except for that officially
published on the ICC website. This issue has great research potential, as the application of the ICC's
jurisdiction in Ukraine creates a precedent for the application of international law for future generations.

Conducting scientific research on current events as they unfold also carries certain risks regarding the
author's impartiality and the objectivity of information available in open sources. This phenomenon, in light
of the criminal proceedings regarding the investigation of crimes committed by Russian troops on the
territory of Ukraine since 2014, is one of the possible directions for further scientific research.

Conclusions

International law and cooperation between states and international organisations will play a crucial role in
the fight against impunity for the most serious crimes against the Ukrainian population (Lanza, 2022). In
the current international system, the ICC is the most advanced institutional model of the existing
international criminal justice bodies (Smyrnov, 2022). The ICC's jurisdiction extends only to crimes
specified in the Rome Statute, with an extremely limited scope, and the explicit consent of the countries
concerned is usually required for the ICC to exercise its jurisdiction.

As of today, Ukraine has found a legal way to recognise the jurisdiction of the ICC over crimes committed
and still being committed on its territory, which gives hope for a fair trial and prosecution of the
perpetrators, but the issue of ratification of the Rome Statute remains relevant. The Ukrainian authorities
should be commended for taking the first positive steps in this direction, including amendments to the
Constitution and the Criminal Procedure Code of Ukraine. At the same time, the very system of determining
the ICC's jurisdiction enshrined in the Rome Statute, in particular with regard to the crime of aggression,
needs to be improved in order to more effectively prosecute the most serious crimes.

The novelty of this study lies in summarizing possible scenarios for cooperation between the ICC and
Ukraine to investigate the crimes of the Russian military on the territory of Ukraine. The author's
identification of all problematic aspects of Ukraine's ratification of the Rome Statute deserves special
attention, as well as the legal analysis of the current algorithm of cooperation between Ukraine and the ICC
in the absence of ratification.

The issues of limiting the ICC's jurisdiction in Ukraine, the procedure for enforcing ICC decisions for
Ukraine and Russia are potential areas of scientific research. Also, the issue of delimiting the jurisdiction
of the ICC and other international judicial bodies regarding the investigation of war crimes and crimes of
aggression committed on the territory of Ukraine from 2014 to the present, the beginning of which is laid
in this work, requires further doctrinal development.
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